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The US Plant Patent Act of 1930 

• Geography 
– Expanding markets 

 

• Science 
– Inventor status 

 

• Social 
– Paul Stark  

• ABA / ASTA 





Copyright for the Breeders of Novelties 
 

• for all the risk and labour, added to the 
observations and experience which have taken 
the best years of one’s life to amass.  
 

• these Gentlemen do not like to tell us or to show, 
what they have done in their experiments, 
because when once their knowledge becomes 
public, they have not the slightest chance of 
receiving any pecuniary reward for their labours.  
 

– George Paul, Wilks 1907: 474. 

 



• In law, a seedling is regarded as the gift of 
God, and it would be hard to patent that.  
 

• some law fashioned … [to] give a bonus to the 
man who does such skilled and valuable work. 

 

– Prof. Hansen, Wilks 1907: 474 



• It appears to me that protection would cut 
both ways... Mr Paul propagates other 
people's roses and other people propagate 
his. It is perfectly fair... We do not want to 
restrict the sale of plants but increase it. 

 

– James Douglas, Wilks 1907: 474. 



• The point raised by Mr Paul is a most 
interesting one, but there are evidently two 
sides to it, as to most other things, and, unless 
there were a very decided majority in favour 
of it, I do not think it would be wise for us to 
move in the matter. 

 

– Chairman, Wilks 1907: 475. 

 



• [T]he development of the right 
would not have occurred had it not 
been for the widespread 
commitment of the breeding 
community. 
 

– Llewellyn and Adcock 2006: 143. 

 



George Harrison Shull’s Diary  
 

• Many tons of apples and other fine fruits are 
sent to market every year and great quantities 
of nursery stock are sold. 
 

• The breeding work has been necessarily 
simply a side issue and has been carried on 
largely for the sake of advertisement. 
 

– “Notes on European trip of Geo. H. Shull | Aug. 12, 
1908 to Dec. 1908,” p. 27. 





The New Mendelian System 



 

 

• Breeding has entered upon a definite stage, … 
order can be traced in a subject which 
hitherto has appeared chaotic. The breeder 
has now to recognise that new breeds can be 
built up with certainty by recombining 
characters. 

 

– Rowland Biffen, ‘The Application of Mendel’s Laws 
of Inheritance to Breeding Problems’ (1906) 

 



• Mr E Laxton said he thought the meeting did not 
recognize the great work that Mr Biffen had been 
doing for agriculture, but in a few years they 
would look upon him as one who had added to 
their incomes. He knew from his own 
experimental work how immense was the 
labour and expense of producing new varieties. 
Mr Biffen was devoting his life and brains to 
bringing out new wheats that would add to the 
well-being of the country and of the world. He 
thought they little knew they were entertaining 
an angel unawares (laughter).  

– Laxton, “Bedfordshire Chamber of Agriculture,” [1910] 



British experiences of the Great 
War and the 1915 crisis 

 



Plans for Post-war Reconstruction 

• We have got to tune up farming. The farmer is 

now alert and receptive. The Board of 

Agriculture is alive to the possibilities of the 

future. If only the national spirit gets aroused 

we may accomplish great things. It is not at all 

impossible that we may create in England a 

great rural civilisation. That would be a most 

beneficent revolution.  
 

– “H.B.: Professor Biffen: The Idea of a Rural 
Civilisation,” [The Daily Mail 1917]. 



• No seed merchant can do what this National 
Institute would undertake. It is unreasonable to 
expect the seed merchant to conduct experiments 
over eight or ten years, subject each step in his 
process to milling and baking tests, corresponding 
with men of science all over the world, even in 
Tibet, as Professor Biffen does, when at the end of 
it all there is nothing patentable. A seed once on 
the market is everybody’s property. The seedsman 
has done good and patriotic work but we must not 
expect too much of him. 

 

– “H.B.: Professor Biffen: The Idea of a Rural 
Civilisation,” [The Daily Mail 1917]. 





• It is desirable that we should be in close 

association with an institution able to grow 

our things on a farm scale. Hitherto our efforts 

to get this done have been failures… It is 

unlikely that, except under strong pecuniary 

inducement, anyone will take the special care 

which such work demands, when he feels that 

the chief credit for success will go to someone 

else.  
 

–William Bateson to AD Hall, 23rd February 
1918 





• The State must, in short, take every means in 

its power to give confidence and a sense of 

stability to landowner farmers and agricultural 

labourers. It must then tell those classes 

exactly what is expected of them, and appeal 

to their highest instincts of patriotism to put 

personal predilections aside and unite to carry 

out a policy, on the success of which the 

safety of their nation may someday depend.  
 

– Selborne Committee 1918: 16.  

 



• And now I have to introduce our old friend 
Professor Biffen … no one can deny that the 
scientific man is the most unselfish man in the 
world. We practical business men, if we have an 
idea, try to make money out of it; it is human 
nature, but the scientific man is always working 
for others without advantage to himself. It is a 
great lesson to us. There is no patent, there is no 
copyright in seeds, and yet our scientific friends 
are spending the whole of their lives in seeing 
how they can help the farmers of this country. 

  
– Trustram Eve, London Farmers Club 1924. 



Yeoman II 



Relations with the seed trade 



National Trademarks 



 

• The view of the President of the Board of 

Agriculture and Fisheries that he strongly 

deprecates any individual firm of English 

seed merchants obtaining a monopoly of the 

word ‘National’ in connection with the seeds 

sold by them has already been 

communicated to the patents office. 
 

– “National Institute of Agricultural Botany. Registration 
of the Word National: Counter Statement,” Archives of 
the National Institute of Agricultural Botany. 

 



Concluding reflections 

• Geography 
 

• Science 
 

• Social 

 

• Lessons from history 
– Experimental plot 

• IPR       • Different calibrations of the patent bargain 



• Judicial historiography rarely dispels 
ambiguity. Judges are not competent 
historians. Even real historiography is 
frequently indeterminate, as real 
historians acknowledge. 
 

– Richard Posner “The Incoherence of Antonin Scalia” 
(2012) 

 



What are the lessons from history? 

 

• There are no lessons from history 
 

– Or vanishingly few direct equivalences anyway… 

• (and this is why textual originalism is a busted flush) 

 

• History as experimental plot 

 



• 1) Intellectual property has in the past (and I 
suspect it still does today, most obviously in the 
specious hard and soft IP distinction) covered a 
much broader range of claims than those 
instantiated in patents, copyright and 
trademarks.  

• 2) The patent bargain that we see in effect today, 
in which the rights of inventors (often actually 
corporations) are set at a much higher value than 
the public good, is a relatively new development, 
completely at odds with the non-patent bargain 
offered to plant breeders in Britain in the 1920s. 




